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Issued by Additional Commissioner VCES, Service Tax, Ahmedabad

tf ~cflclct>c'lf cfTT .,r:r o/f: tJm Name & Address of The Appellants

M/s. On Dot Courier & Cargo Ltd Ahmedabad

gr 3ft srz srige al{ sf anfqa Ufra f@rant at 3gt Rf2Ra val a
7mar &­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcr-ffm~,1994 c#J' tfffi 86 cfi ~ ~ cBl' frFr cfi tfIB cBT 'iJlT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

~ rnlf tflol zfc5 , 3Ira zgca vi hara 3fl#tu urn~@v 3i). 2o, q #ca
mfftle.6-1 c/5RJl'3°.:s, ~ ~, ~t:P-li:ilcilli:i-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal {CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) s4lat znznf@raw al f@flu 3rf@fr, 1994 c#J' tfffi 86 (1) cfi 3if 3rfta
hara Rzmrat, 1994 # fzm 9 (1)# iafa feuffa af ya.€)- 5 if "qR ~ if c#i'
sir ft vi Ur vr far rr#gr # fa 3r4ta t nu{ it sat ,Rad
urt a1Reg (s+ gas mfra ufR it#) 3ffi W2l lf itffi x~ lf~ q)l .-lll<l4"1d
ft-QIB t cJ'ITT cf> "fffem' •Hl4G-JP!cb ~ ~ cf> .-lll<llrld rra fhzr cf> "ffl1 ~ q~jfcl-ia ~
Tr q sf ara at is, an alt it a wm:rr ·7n up#f+u;5 cl zI +a a
t cffiT ~ 1 ooo / - ffl ~ 'ITTlfr I ugi para #t mi, ans al ir 3it wm:rr <T<TT ~
~ 5 C1T@ m 50 C1T@ GCP 'ITT at q; 5ooo /- #ha 3huft @hf I \rl'ITT~ cJfJ' ~. «TM ml'
nit3 aanur ·rzn ujfn q; so 'Rmf m~ \ixflGT t cffiT ~ 10000 /- ffl~ 'ITTl1T I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/­
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Public Sa0torBar:ik of the place where the bench of Tribunal is situated..6 _Ge,>.
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(iii) . fcrr'il<T 3lf~f.n:r,,,1994 cB1 ~TNT 86 cl5T ~'Tf-tITTTW ~ (2"C!) cfi 3Tc'l<Rf 3!"'-qfff ~'<
Pw-11c1e>fi. 1994 cf. RlTl=f g (2~) cfi 3Ri1"@" ~rmfur "QJl1t 10"f.c?f.-7 -i?i cBT \i'IT x-fcfi1fr ~ '3""flcfi w~
3rgai, #s=fr 5nr yea (r4ta) a amt #t wrm (OiA)(~ 1l ~ m "ITT1fr) 3ffi ·3liR
37gr, GT2Id / UT 3I1gal 372TIT A2o at Gura ye, 37fl#ha znnf@raw at 3m)ear at
cfi ~~ ~ ~~ (010) cBT ffl~5T1fi I

(iii) 1"he appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in .Form ST-7 as prescribed under Rule 9 (2A) of the Ser✓ice. Tax Rules, 1994 and shall
be accompanied by a copy of order.of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. zrenigifer 1rara zyc 3rfe)fr, 1975 cBT WITT IR ~-1 cfi 3lc'fT@ ffilmf fcITTy
3ffBR 'FJ. ~~ ~ x~~ cfi 3TrnT cBT ffl IR xii 6.50/- Tffi cflT .-illll lC'l ll ~ fe:cnc
C1'116FIT~I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. ii yen, Ura zyca vi hara or@h# mrnf@rawr (arffqf@e) Pura, 1o82 #j aff
g 3rag ifr ii at a@fa ffl cf@ F1lJ1iT cBT 31R 'lfr Irr 3naffa far uan &

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. "f!'rm glean, htzr35u era viara 3hair if@rawr (fa h 1Jfcf 3ftITTIT m ;i:rr.m;rr ;R"
hsc4hr35=urca 3rf@1f2rat, &y &nr 39q h3iai ffrzr (Gisin-) 3f@)fur 2e&9(oy Rt +isznr
39) feia: .ec.2ry 5t £6 fair 3#f@1fern, r&&y #t rt3 h 3iaaGara as sf car#r as, zrr
~r$i"~ qfr-u!w am aar 3rerarf, arrafznr 3ira sa #rsr a#r 3rf@a2r rf@r

ar 5is suvt 3rfraTzt
a#c-¢r35ul eravia3iian fua gens " # fear gnf@a­

(il mu 11 tr m 3t=rJm~~
(ii) ~ a-cfTT ~ cifr "Jf$" cl'lc>lo ufQr
(iii) dz sra fc:l4J11c1C>J"1 m ~ 6 m 3t=rJm ~~

> 3rr rr zr frz nr han fa#tr (i. 2) 31f@1fer1GT, 2014 m .:,w:a:r t ~ fcnm
3741#tr 7if@partharr f@arufr rwcr 3r5#fvi 3r41 <nl" e>ffJJ_~~I

4. For an appea! to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable-would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) sif a, 5r3nrh uf 3rd If@rasUrh arr sf eres 3rrar re zn av
fafea gt at aii fr az area h 1o% 4raru 3th srziha auzRafa gt ra auh
10% 2arruRt srwar?t

. ~-
4(1) In view of above, an appeal agair,rst(tffils~;f~_~/~shall lie before the Tribunal on
payment of 10% of the duty d_er:ian?ed 't'~~.re1Jyty i:/dµty and penalty are in dispute, or
penalty, where penalty alone IS m dtspuvJ? :t( \: . ..':
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F.No.: V2(ST)101/A-II/2015-16

M/s. On Dot Courier & Cargo Ltd., 2, Centaur House, Opp. C. G.
Road, Opp. Hotel Classic. Gold, Ellisbridge, Ahmedabad (hereinafter referred
to as 'the appellants') have filed the present appeal against Order-in-Original
No. VCES/21/DA/MDS/2015-16 dated 29.09.2015 (hereinafter referred to as
'impugned order') passed by the Designated Authority, VCES Cell,
Ahmedabad.

2. The facts of the case, in brief, are· that the appellants are a Courier &
Cargo Company and are holding Service Tax registration No.
AAACC3526CST015. The appellants had filed declaration under Section 107
(1) of Chapter VI of the Finance Act, 2013 under Service Tax Voluntary
Compliance Encouragement Scheme, 2013 (hereinafter referred to as VCES,
2013) on 11.12.2013 for the period October 2011 to December 2012
amounting to 13,54,763/-. The Deputy Commissioner (Preventive), Service
Tax, Ahmedabad, vide letter dated 03.02.2014, communicated to the
designated authority that an inquiry had been initiated against the said
appellants as early from 2007 and the same was going on for the period
2011-12 and 2012-13.

0 3. Thus, a show cause notice (Notice of Intention) was issued to the
appellants on 18.07.2014. The said show cause notice was adjudicated by
the designated authority vide the impugned order by rejecting the VCES
application of the appellants.

oO

4. Being aggrieved with the impugned order the appellant has preferred•
the present appeal. The appellants have submitted that the Notice- of
Intention was time barred.. They stated that the rejection has to take place
within 30 days from the date of application or else the same shall not be
liable to be rejected. The appellants also stated that the Preventive inquiry
was of roving nature and accordingly will not invalidate the VCES application.
The VCES application, according to the appellants is valid as per Section 107
of Chapter VI of the Finance Act and not liable for rejection.

5. Personal hearing in the matter was granted and held on 21.07.2016
wherein Dr. Nilesh V. Suchak, Chartered Accounant, appeared before me and
reiterated the contents of appeal memo and requested to set aside the
impugned order citing the contents mentioned in Circular No. 170/5/2013-ST
dated 08.08.2013 and Circular No. 174/9/2013-ST dated 25.11.2013.

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. Regarding the contention of
the appellants that the preventive inquiry was of roving nature, I would like
to say that an inquiry of roving nature does not result to the issuance of so
many letters and summons, as described in the impugned order. Also, the
contents of the letter of the Deputy Commissioner (Preventive), Service Tax,
Ahmedabad dated 03.02.2014, as mentioned in the impugned order, proves
that the inquiry was of specific nature. It is seen that when the VCES
application was made by the appellants, the preventive inquiry was still going ~
on. As per Section 106 of the Finance Act, 2013, if any kind of inquiry,
investigation or audit is pending as on 01.03.2013, then the designated
authority should reject the declarationHowever, a notice of intention to
reject the declaration should 0g)ssl:le0(wJt~h:1 30 days of the date of filing of
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the declaration. The appellants have submitted this issue before the
designated authority during the course of personal hearing however; I find
that tie designated authority cites a very strange argument in support of his
rejection. He states that there is no time limit of issuance of show cause
notice prescribed under Section 106(2) and the Circulars have been issued
by way of administrative measures only and cannot over-ride the Section. I
do agree that the· Section 106(2). does not speak of time limit but the
Circulars mentioned above are issued to strengthen the said Section. The
Circulars are. issued to install additional terms and conditions in Section
106(2). The CBEC has clarified that the defective applications are not to be
rejected and if at all any condition for rejection arises, a mandatory show
cause notice has to be issued within 30 days of filling the declaration.
'....... The said conditions are to be construed strictly and narrowly. It is also
reiterated that the designated authority, if he has reasons to believe that the
declaration is covered by section 106(2), shall give a notice of intention to
reject the declaration within 30 days of the date of filing of the declaration
stating such reasons to reject the declaration. Commissioners should ensure
that this time line is followed scrupulously'. Thus, the above mentioned
Circulars have been approved by the Board and accordingly, are very much L
binding to Section 106(2). Even Hon'ble Supreme Court has outlined_this in
their order in the case of M/s. Arviva Inds. (India) Ltd. as reported in 2007
(209) ELT 5 (SC).

"Departmental clarifications - Circulars issued by CBEC - Binding
nature of - Circular issued by CBEC binding on Department ­
Department cannot be permitted to urge that such circulars are
not binding on it - Held by Supreme Court in several cases that
circulars issued under Section 119 of Income Tax Act, 1961 and
Section 37B of Central Excise Act, 1944 are binding on the
Revenue - Section 37B of Central Excise Act, 1944."

7. In view of the discussion held above, the impugned order is set aside
and the appeal is allowed,

..dis.='
COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

1

. TA)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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s.To, ··· •.
M/s. On Dot Courier & Cargo Ltd.,
2, Centaur House, Opp. C. G. Road,
Opp. Hotel Classic Gold, Ellisbridge,
Ahmedabad- 380 006

Copy to:

• .•;¾,,; 'r
:' ?

: '·

F.No.: V2(ST)I0I/A-II/2015-16

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.
3) The Dy./Asst. Commissioner, Service Tax, Division-II, Ahmedabad.
4) The Asst. Commissioner(System), Service Tax Hq, Ahmedabad.
~uard File.

6) P. A. File.




